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Recovering Attorney's Fees in Texas
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= Proving
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Court discretion Attorney S Fees In

plays a key role in
cosl recovery.

Texas

This presentation explores the modern standards and nuances in
proving attorney's fees, including the Rohrmoos Venture
framework, the lodestar method, and the Guardianship of Murray
exception.




Introduction & Agenda

Recovery of attorney's fees is not Guardianship of Murray clarified when
automatic in Texas %’R Rohrmoos does not apply

The fact finder determines reasonableness Rohrmoos does not apply to guardian ad litem
and necessity. The court awards judgment. fees governed by the Estates Code for costs of

advocating for the GAL (as opposed to ward).

Rohrmoos VVenture set the modern
gﬁ'é evidentiary standard

The Supreme Court adopted the lodestar
method as the evidentiary standard.

Navigating challenges and best practices

Maintaining detailed billing records, making
proper objections, and designating experts.

Understanding the American Rule, the Rohrmoos framework, and its
exceptions s crucial for effectively proving and challenging attorney's fees in
Texas.



The American Rule & Basis for Recovery
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Attorney's Fees Not Automatic American Rule: Each Party Pays Plead Correct Basis
Recovery of attorney's fees is not Under the American Rule, each party Claimant must plead the correct basis
automatic in Texas - must follow the pays their own fees unless authorized by (statute, contract, rule) to recover
"American Rule". statute, contract, or rule. attorney's fees.

Properly establishing the legal basis and satisfying the
evidentiary requirements is crucial for recovering attorney's fees
in Texas.



Rohrmoos Venture
— The Turning Point

In the landmark Rohrmoos Venture decision, the Texas
Supreme Court set the modern evidentiary standard for
proving attorney's fees. The court rejected vague testimony
on fees, and instead adopted the lodestar method as the
required framework.

. Old Practice




Lodestar Method — Step 1. Base Fee

Multiply Reasonable Hours x Reasonable
Hourly Rate

The result is the "base lodestar," which is presumed
reasonable if supported by adequate evidence.

Required Evidence

Evidence required includes what was done, who did
it, when it was done, time spent, and hourly rate.
General or conclusory testimony is insufficient.

Jury Instruction on Presumption of
Reasonableness

The jury should be instructed on the presumption of
reasonableness for the base lodestar.

Contemporaneous Billing Records

Contemporaneous billing records are strongly
encouraged to support the lodestar calculation.




Proving Step 1-Evidentiary Requirements

¢ Required Evidence ¢ General or Conclusory
Reasonable hours worked X reasonable hourly Testimony
rate

Insufficient to meet the evidentiary requirements
The fee claimant bears the burden of providing

sufficient evidence on both counts.

Sufficient evidence includes, at a minimum,
evidence of (1) particular services performed, (2)
who performed those services, (3)
approximately when the services were
performed, (4) the reasonable amount of time
required to perform the services, and (5) the
reasonable hourly rate for each person
performing such services.



Lodestar Method - Step 2: Adjustments

Court May Adjust Lodestar Up or Down

Adjustments Only for Factors
Not Included in Rate or Hours

Avoid Double-Counting Complexity, Skill, or Risk

Adjustment Must Be Supported by Specific Evidence




ADJUSTMENTS

Cannot Double-Count Factors

Upward Adjustments Cannot be Made on These Factors

o Time & labor required o Local customary fee

e Novelty & difficulty o Amount involved

o Skill required o Exp., rep., & ability

o Fixed or contingent o Collection uncertainty




Additional Fee Considerations
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Segregate recoverable vs. Designate an expert under Fees awarded as Pro se attorneys generally
non-recoverable claims Rules 194.2(f) and 195.5 sanctions must still meet cannot recover fees
Unless claims are Properly designate an expert Rohrmoos standards Attorneys representing
intertwined, fees must be withess to support fee claim Even when fees are awarded themselves are typically not
segregated as sanctions, the Rohrmoos entitled to recover fees
evidentiary requirements
apply

Properly addressing these additional fee considerations can
help ensure a successful recovery of attorney's fees in Texas.



PROVE-UP OF ATTORNEY'S FEES

My name 1s Thomas J. Daley. I am an attorney licensed to practice law mn
the state of Texas. and I have been licensed to practice law 1n Texas since 2007. 1
am Board certified in Family Law.

I have represented clients in family law cases since 2007 and have the
experience and the ability to handle family law cases similar to this one.

On March 3. 2021. - - hired me and my law firm to represent
him 1n this case. At that time. - - signed an employment contract with
my firm that contained the firm's billing rates. - - agreed to pay me at
the hourly rate of $500.00. a legal assistant at the hourly rate between $145.00 and
$200.00, and other attorneys in my law firm with hourly rates ranging

from $325.00 to $900.00.



lawyers performing the services: and the uncertainty of collection before the legal
services have been performed.

The case could have been resolved less expensively but for Ms.
_ conduct which necessitated more preparation and litigation than
would normally be necessary in a case of this kind. For example:

1. She waited until 13 dais rrior to the Enforcement trial before nonsuiting

her claims against

2. Owr office spent 57.25 hours working on preparing on defending
against the suit between February 8. 2024 through April 17. 2024. Duning
that time our office spent the following hours working on the following:

a. Go through Petitioner’s Enforcement and analyze which violations
were enforceable.

b. Traveling to Austin, Texas to meet with the client to go over each
violation and gather exhibits.

¢. Create violation spreadsheets and analyze enforceability of each
violation.
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MODIFICATION FEES

Statement Date Fees Incurred | Costs Incuarred Total 06/30/2024 S 950001 $ ; S 9{0.00'
SOl 13 20033 | & 1660015 602 07/31/2024 g 3.750.00 | § 205900 | $ 5.809.00
08/01/2023 $ 2,63750| $ 1,053.00 | § 3,690.50 08/31/2024 n 17750018 1060018 4881 00'
09:01':30?;2 - l.i43.:5 2 . - 1"242'25 09/30/2024 3 2;71 125] % 49000 $ 320125 |
Lo e = T 0s2024 |8 6.537.50 | § -_|$ 653750
12/01/2023 $ 1.12500 | § - $ 1,125.00 - — —_—
01/01/2024 s 3143751 8 N $ 314375 11/30/2024 $ 258750 § 1.,600.00 | $ 4.187.3{)'
02/01/2024 g 130000 | § R $ 1.300.00 12/31/2024 $ 1.3 12.5[.) S _ - $ 1.31%.5(}
03/31/2024 $ 156250 | § - $ 1.562.50 02/24/2025 $ 22,713.751 8% 14950 | $ 22.863.25 |
04/30/2024 g 340625 | § B § 3.406.25 TOTAL THROUGH FEB 24 5 84,135.25
05/31/2024 $ 881501 % 987.50 | § 1.869.00
06/30/2024 5 950.00 | $ - $ 950.00 Enforcement Fees
07/31/2024 s 375000 | § 2059.00| % 5.809.00
08/31/2024 $ 477500 | § 10600 |5 488100 |  statement Date Fees Incurred | Costs Incurred Total
11/30/2024 5 258750 | 8 1,600.00| 5 4187.50 01/31/2025 S 93.75 | § 823118 176 06'

/31/2024 312508 - |s 13125 ——— = = e
(])TG : "?g‘)‘i : ; ] i; ?2 : 336.50 : ; 6:i 72 02/24/2025 S 1.01250]| § 33931 | § 1.351.81] .
02/24/2025 $ 2271375 | § 14950 | § 22.863.2 FOTALSHECE =L Fa 2 w

2

TOTAL THROUGH FEB 24 S 84,135.

Enforcement Fees



Billing Records Required?

Contemporaneous billing records are not
required to prove that the requested fees are
reasonable and necessary.

Nevertheless, billing records are strongly
encouraged to prove the reasonableness and
necessity of requested fees when those
elements are contested.
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MISSING THE FOREST FOR THE FEES:
RECOVERING TRIAL AND
APPELLATE ATTORNEY FEES POST-ROHRMOOS

BY JODY $A 1D SMITH

Conditional
ST e pellate Fees -
Yowell

The Supreme Court in Yowell held that the
lodestar method does not apply to future
appellate fees. Instead, expert testimony on the
expected services and reasonable rates is
sufficient, without the need to estimate specific
hours or identify the attorneys.

‘What Rohrmoos requires for t




FINAL TRIAL
March 3, 2025 @ 9:00 a.m.

MOTHER'’S SUMMARY OF REQUESTED APPELLATE FEES

B (hcrcinafter “Mother”) requests judgment for attorney’s fees on

appeal 1n the total sum of One Hundred and Fourteen Thousand Seven Hundred and Fifty Dollars
and No Cents ($114,750.00) Further, Mother requests that any judgment for attorney’s fees on

appeal be subject conditioned on an unsuccessful appeal and subject to remittiturs as necessary.

MOTHER seeks $2.050.00 1'1_ (hereinafter “Father™) files any post-verdict but pre-
Judgment motions in this cause. This amount was determined as follows:

e It is expected llmlq will have to spend 2 hours performing the following
services after any post-verdict but pre-judgment motions are filed prior to a hearing being
set: reviewing the motions, reviewing applicable transcripts, and reviewing applicable
law. These services and estimated time are reasonable and necessary. “
hourly rate 1s $525.00 dollars, which 1s reasonable and necessary.

e It 1s expected that — will have to spend 2 howrs performing the following
services after any post-verdict but pre-judgment motions are filed prior to a hearing being

set: reviewing the motions, reviewing applicable transcripts, and researching an)licable
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Challenging Fee Awards
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Redacted Billing Failure to Segregate Timely Objections Specificity Required
Redacted billing may prevent Failure to segregate Failure to timely object may General or conclusory
meaningful review of fee recoverable and non- waive appellate arguments testimony is insufficient to
awards recoverable claims can result against fee awards support fee awards
in reversal

Failure to properly prove and challenge fees can lead
to remand, reversal, or complete denial of fee recovery.



"Incurred"

Do Pro Se
Litigants
get Fees?

Usually, NO.

Rohrmoos and the cases it
derives from repeat that
the award of fees is for
fees INCURRED. Even a
self-represented attorney
is probably not entitled to
fees.

Contra: What if they claim
opportunity costin
representing themselves?




Guardianship of
Murray — A Narrow
Exception

The Guardianship of Murray case clarified that the evidentiary
standard set forth in Rohrmoos Venture does not apply to
guardian ad litem fees governed by the Texas Estates Code.
Instead, the court must award fees that are equitable and just,
and cannot award more than the amount requested.




Conclusion - Key Takeaways

Rohrmoos VVenture setthe modern
evidentiary standard

Courts must now apply the lodestar method,
requiring detailed evidence on hours worked
and hourly rates

Maintain organized billing records
Contemporaneous billing records are strongly

encouraged to meet the evidentiary
requirements

8

Proper objections are critical to preserve
appellate issues

Failure to timely object can result in waiver of
arguments on appeal

Know which standard applies: trial,
appellate, or statutory

The evidentiary requirements may differ
depending on the type of fee claim

Carefully navigating the Rohrmoos framework and its

exceptions is crucial to successfully proving attorney's fees in
Texas




KoonsFuller, P.C.

Tom Daley
tdaley@koonsfuller.com

972-769-2727
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